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CEAQ S AN AND CRDER

h March 12, 1980, Admnistrative Law Gficer (ALO WIlliamA
Resneck issued the attached Decision in this case. Thereafter, ol ace
Brothers, Inc. (Respondent), Whited FarmVWrkers of America, AFL-AQ O
(UAYW, and the General (Counsel each tinely filed exceptions and a
supporting brief. Respondent and the General (ounsel each filed a bri ef
inreply to the other's exceptions.

The Board has consi dered the record and the ALOs Decision in
light of the exceptions and briefs and has decided to affirmthe rulings,
findi ngs, and concl usions of the ALOonly to the extent consi stent
her ew t h.

The ALO concl uded that Respondent viol ated Labor Code Section
1153 (e), (c¢) and (a) by unilaterally changing its enpl oyees' worki ng
conditions and by refusing to recall its enpl oyees because of their union
activities. Respondent excepts to this conclusion. Respondent contends
that it had no duty to bargai n about the changes, because the changes

occurred during the



UFW's stri ke agai nst Respondent and invol ved the nmanner in whi ch
Respondent procured repl acenent workers. Ve find nerit inthis
except i on.

Respondent grows, harvests, and packs | ettuce and nelons in
the Inperial Valley. During the 1978-79 |ettuce season, Respondent
planted | ettuce towards the end of August, thinned | ettuce in Cctober
and harvested | ettuce fromNovenber until January. The UFWand
Respondent signed a col |l ective bargai ni ng agreenent which took effect in
June 1976 and continued in effect until January 15, 1979. 1 January
26, 1979, Respondent's enpl oyees commenced a UFWsancti oned econom ¢
strike in support of the Unhion's bargai ning demands. As a result of the
stri ke, Respondent plowed under the nelon crop it planted i n January
1979 because it could not obtain irrigators or tractor drivers to care
for the crop. During the summer nel on harvest season, however,
Respondent harvested nel ons for other growers in the Inperial Valley.

During the strike,? Respondent unilaterally instituted two
changes in working conditions. Frst, Respondent changed its nethod of
obt ai ni ng workers. Uhder the URWcontract, Respondent obtai ned nel on

harvest enpl oyees by sending out recall notices to

Y General Counsel asserts the strike enconpassed only the |ettuce
enpl oyees and not the nel on harvest enpl oyees. The record indi cates
ot herw se. Mel on harvest enpl oKees testified to their understandi ng that
the strike included the nel on harvest. Respondent shared this
under st andi ng. Furt hernmore, when the stri ke commenced, the nel on workers
went on strike along with the |ettuce workers. Many of the lettuce
har vest enpl oyees al so worked in the nel on harvest. In the absence of
any evidence to the contrary, we find that the nel on harvest enpl oyees
were on strike agai nst Respondent .
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those individuals on the seniority list. The individual s woul d t hen
contact Respondent or the UFWfor the exact starting date and | ocati on at
whi ch Respondent woul d pick up its enpl oyees for transport to the fields.
During the strike, however, Respondent did not send out recall notices
but assigned its foremen the task of procuring tenporary workers by word-
of -nouth. Second, Respondent unilaterally changed the | ocation of the

pi ckup point. During the preceding eight or nine years, Respondent had
used a pickup point in Calexico. During the 1979 | ettuce thinning
season, however, Respondent used a pickup point in B GCentro, a fewmles
north of Cal exi co. Respondent asserted it used this pickup poi nt because
the lettuce thinners enpl oyed during that season |ived nearer to H
Gentro than Cal exi co, and because it feared outbreaks of violence in

CGal exi co.

V¢ concl ude that Respondent was not under an obligation to
notify and bargain wth the UAWabout these changes. The changes rel ate
solely to Respondent’'s decision to obtain, and its nethod of obtaining,
repl acenent workers during a strike. The continuing obligation to
bargai n during an economc strike does not extend to an enpl oyer's
decision to hire tenporary repl acenent workers or to the nethod by which
the enpl oyer obtains them A contrary holding would serve to nullify the
right of the enployer to hire replacenents in order to continue its
busi ness operations during an economc strike. See Tines Publishing

Gonpany (1947) 72 NLRB 676 [19 LRRM 1199]. In addition, as we find that

the nel on harvest enpl oyees were on strike and had nmade no offer to
return to work at the tine Respondent obtai ned repl acenents, we concl ude

t hat
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Respondent did not violate Section 1153(c) and (a) by failing or
refusing to recall its striking enpl oyees. Accordingly, we shall
dismss the conplaint inits entirety.
RO
Pursuant to Labor Code Section 1160.3, the Agricul tural
Labor Rel ations Board hereby orders that the conplaint in this natter
be, and it hereby is, dismssed inits entirety.

Dated: Cctober 9, 1980

RONALD L. RU Z, Menber

HERBERT A PERRY, Menber

JGN P. MCARTHY, Menber
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CASE SUMVARY

(ol ace Brothers, Inc. (URW 6 ALRB \Nb. 56
Case Nbs. 79- CE 146- EC
79- C& 147- EC
79- CE- 148- EC
ALODEQ S ON

The ALO concl uded that Respondent viol ated Section 1153(c),

(e) and (a) by instituting two unilateral changes in its enpl oyees'

enpl oynent conditions after the expiration of i1ts collective bargai ni ng
agreenent wth the Uhited FarmWrkers and during a strike invol ving
Respondent' s | ettuce and nel on workers. During the summer nel on harvest,
Respondent failed to recall nelon workers according to its custonary
witten recall notice procedure, but instead procured enpl oyees through
word-of -nouth notification. During the fall |ettuce thinning operation,
Respondent changed the | ocation of a pickup poi nt used by enpl oyees.

BOARD DEA S ON

The Board reversed the ALQ finding that the changes occurred
during the strike, which enconpassed both the | ettuce and nel on workers.
The Board held that Respondent's duty to bargain during an econom c
strike does not extend to its decision to hire tenporary repl acenent
workers or to the nethod by which it chose to obtain repl acenments.
Because the changes instituted by Respondent were of such a character,
Respondent did not violate the Act by its conduct. The Board di smssed
the conplaint inits entirety.

* * %

This Case Summary is furnished for information only and i s not an
official statenent of the case, or of the ALRB

* * %



STATE CF CALI FORN A N
BEFCRE THE '
AGR OULTURAL LABCR RELATI ONS BOARD

In The Matter of
QOLACE BROTHERS, | NC,

Respondent , QGONSQLI DATED CASES NQ
and 79- CE 147-EC
WN TED FARM WIRKERS (F AMER CA, 79- CE- 148- EC
AFL-A Q

N e e N N N N N N N N N N

Charging Party.

Robert W Farnsworth, Esq.
nard, Galifornia
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B Centro, Galifornia
Attorneys for Respondent

hited FarmWrkers of Anerica, AFL-AQ O
Carmen Hores, Esq.

CGal exico, Galifornia
Attorney for Charging Party

DA S AN

STATEMENT OF THE CASE
WLLIAMA RESNECK, Admnistrative Law Oficer:

This case was heard before ne in B Centro, California,
on January 21 and 22, 1980. This case arises out of three separate
unfair |abor practice charges filed on Novenber 16, 1979, with the
Agricultural Labor Relations Board by the United Farm Vdrkers of
Arerica, AFL-AQ O (hereinafter referred to as "WW



or the "Union") against Golace Brothers, Inc., (hereinafter referred
to as the "Respondent, "Conpany", or "Enployer"). Thereafter,

conpl ai nts were i ssued on each of the charges, Cases No. 79-CE 146-EC
79-CE 147-EC, and 79-CE148-EC, and consolidated for trial by Gder
dat ed Decenber 27, 1979. The Enployer filed an answer to each of the
three charges.

~ During the course of the hearing, General Counsel's notion
to dismss the Gonplaint in Case No. 79-CE-146-EC was granted. The
heari ng proceeded, and testinmony was presented on the renai ning two
cases.

~ Al parties were given full opportunity to participate in
the hearing, and the General Counsel, the URFW and the Enpl oyer were
all represented by counsel at the hearing. After the close of the
hearing, General (ounsel and the Enpl oyer filed briefs.

Uoon the entire record, including ny observation of the
deneanor of the wtnesses, and after full consideration of the briefs
filed by the parties, | nake the follow ng:

FI ND NS GF FACT
l. JUR SO CTI QN

o Enpl oyer admtted in i_ts.resEonse to the Conpl aints
that it is an agricultural enployer wthin the meani ng of Section 1140.4

(c) of the Agricultural Labor Relations Act (hereinafter referred to as the

"Act"), and that the Uhion is a |abor organization wthin the neani ng of
Section 1140.4(f), and | so find.

. THE ALLEGED UNFAI R LABCR PRACTI GES

A FA LURE TO RECALL MELON WIRKERS

Paragraph 5 of the Gonplaint in Case No. 79-CE 147-EC
alleges that around the end of May 1979, the Enpl oyer refused to recal |
12 naned enpl oyees to their jobs because of their Uhion activities.
Paragraph 6 all eges that Enp o?/er uni lateral Iy changed his hiring
practices by refusing to recall the enpl oyees naned in Paragraph 5
w t hout havi ng previously bargai ned wth the Union over the change.

Paragraph 7 alleges that the above acts interfere with
rights guaranteed by Section 1152 of the Act in violation of Section 1153
(a). Paragraph 8 alleges that the Enpl oyer discrimnated in regard to
hiring in tenure agai nst supporters of the Lhion in order to di scourage
nenbership in the hion in violation of Section 1153(c). Paragraph 9
alleges that this



uni lateral change in the hiring and terns and conditions of enpl oynent
W thout negotiating wth the Union is a refusal to bargain in good faith
inviolation of Section 1153 (e).

(nh the second day of the hearing, General Counsel
sought to amend the ConT)I aint to include additional enpl oyees as
char PI ng parties who all egedly shoul d have beer, but were not,
recalled for the nel on season. General Counsel contended that
the addi ti onal charging parties coul d be obtai ned v?%/ conpari ng Gener al
QGounsel 's Exhibit 2, seniority list of workers to whomrecall notices
shoul d have been sent, with General Qounsel's Exhibit 3, the list of nelon
wor kers who actual ly did work in the 1979 nel on season (I1:42).~ That
amendnent was deni ed, and the hearing proceeded only as to the naned
enpl oyees in Paragraph 5 of the Conplaint, with corrections as to
spel l1ngs of their nanes, as hereafter noted.

B. WTHODRAWAL GF BUS SERV CE FROM CALEXI QO

Paragraph 5 of the Conplaint in Case No. 79-CE 148-EC
alleges that for the fall 1979 |ettuce season, Enpl oyer changed his
practice of transporting enpl oyees fromCal exico, Galifornia, to the work
site. Paragraph 6 alleges that this change is an interference wth rights
guaranteed by Section 1152 in viol ation of Section 1153 (a). Paragraph 7
alleges that this unilateral change in the terns and conditions of _
enpl oynent w thout negotiating wth the Uhion is a refusal to bargain wth
the Lhion in good faith in violation of Section 1153(e).

1. FACTS

A BACKGROUND

_ (ol ace Brothers is a Galifornia corporation which

si nce 1953 has been engaged in the grow ng of agricultural products,
primarily nelons and lettuce. It is a famly held corporation whose
officers and Board of Drectors consist of two brothers, Joe Golace, & .,
and Tony (ol ace; and Joe (ol ace, Jr., the son of Joe (olace, S. (I:10-
12). (ol ace Brothers' enpl oyees have been represented by the Uhited Farm
Vorkers, which was certified as the bargaining representative after an

el ection. Enployer and Uhion are parties to a collective bargaini ng
agreenent that went into effect in June of 1976 and expired Decenber 1,
%8;8 By mutual agreenent the contract was extended until January 15,

¥ References to the Reporter's Transcript wll contain a Ronan
Nuneral, either | or Il, indicating the transcript volune, followed by the
page nunber of that vol une.



(h January 26, 1979, Enwployer's lettuce harvest workers
went out on strike, sanctioned by the Lhion. The strike was still in
effect at the tine of the hearing (Sipul ation, January 22, 1980).

The controversy in this present case centers around two
separate events which resulted in charges of unfair |abor practices:
(1) the failure to recall nelon workers for the nel on harvest season
in June, 1979; and, (2) the failure to provide bus transportation
service fromGQCal exico, California, for the | ettuce harvest workers in
Qctober, 1979. The testinony at the hearing wll be di scussed
according to these two separate events. And al though certain
W t nesses nmay have testified about both events, their testinony wll
be separately di scussed for each.

B. TESTI MONY REGARD NG FAI LLRE TO
RECALL MELON WIRKERS

Joe lace, Jr.: M. olace is Treasurer of the Ewpl oyer and
the only other officer besides his father and his uncle.
ol ace Brothers has grown nelons since it incorporated in 1956 or
1957 (1:17). The season normal |y runs fromJanuary, when the nel ons
are planted, until June or July, when they are harvested (1:12). In
1978, ol ace Brothers had 768 acres of a variety of nel ons known as
cantal oupe (1:12), wth approxi mately 130 nen enpl oyed at peak
enpl oynent (I:16).

Prior to the institution of the collective bargaini ng
agr eenment, Enpl oyer did not send out formal recall notices to
the workers but Instead utilized a word of nouth hiring and recal |
procedure. In 1977 and 1978 under the col | ective bargai ni ng
agreenent, Enpl oyer woul d send out recal |l notices approxi mately two
weeks recedl ng the nelon harvest to the previous year's workers
accordl ng to the seniority list (1:17-18). After the workers
recei ved notice of recall, they had either to ask their forenan, call
the Enpl oyer, call the Union, or ask other enpl oyees regarding the
starting date of enployment and the pickup point. (Sipulation
January 22, 1980). After the expiration of the collective bargai ni ng
agreenent and its extension in January of 1979, no agreenents, either
witten or oral, were nade between Empl oyer and the Uhi on regardi ng
either the recall procedure or the pickup points.

EnEI oyer did not plant nelons in 1979 since the strike
occurred at the end of Januar%/_, whi ch was the nornmal planting _
season (1:19). This was the first year since 1956 that Enpl oyer did
not have a nelon crop (11:236-37). Instead, Enployer
entered into an agreenent to harvest approximately 130 acres of
nel ons bel onging to Jack Maljian and Joe olace, Jr. (1:21). In
order to recruit workers to harvest his nelons and the nel ons of



M. Miljian, M. Qolace instructed the forenen of (ol ace Brothers to
go out and find nen that were experienced nel on harvesters (1:20).
The forenen were instructed to start | ooking for nel on enpl oyees
around the end of May or the first of June (11:212). Wrk was
started at the (ol ace Brothers' packing shed on June 6 (11:212).

Sone of the people recruited by the forenen to work on the
1979 nel on harvest were peoEI e who had worked during the 1978 nel on
season, including those workers who had appeared on the seniority
list (1:33-34). M. (olace testified that the Cbrrpanﬁ did not send
out recall notices to nelon workers in 1979 because the Cbrrﬁany did
not plant any nelons of its own and because the people in the
| ettuce harvesting crews had already gone on strike. Mny of these
strikers worked during the nel on harvesting season, and he bel i eved
that the Union woul d penalize these workers if they tried to return
to work (I:32-33).

A berto Gnzalez: M. Gonzalez is an organi zer for the
Lhion and was in charge of the hiring hall in 1976 and 1977
(11:64). During 1976 he had received calls fromthe Emwl oyer to
di spat ch workers for the nelon and | ettuce season accordin
totheir seniority (11:64). The CGonpany would call and tell
when the work was to start and informthe Union where the peopl e
were to be picked up (11:68).

Refugi o Acosta: M. Acosta has worked for the Enpl oyer for
four years in thinning, weeding, cutting, and packagi ng both the
mel on and | ettuce crops (1:42). In the previous two years' nelon
harvest for 1977 and 1978, he becane aware of the starting tine for
t he nel on harvest when the Conpany sent its seniority list to the
Lhion, and the Wnion then inforned the workers (11:15). Wen he
found out that the Conpany was harvesting nelons in 1979, he did not
ask the Conpany for a | ob because he knew that the Uhi on had
previously gone out on strike (I1:14).

Jesus MVillegas: M. MIlegas was a worker at Col ace Brothers
both in cutting and packaging | ettuce and in picking nelons (11I:29).
There were no picket lines during the 1979 nel on season because the
Lhi on bel i eved that the Conpany did not have any nel ons (I1:30).
The picket lines did not resune again until August (11:31).

Arturo Hiereque: M. Huereque has worked for seven years as a
foreman for both lettuce and nelons (11:156-57). He testified that
all of the enployees |isted in Paragraph 5 of the Conpl ai nt had gone
out on strike during the lettuce harvest, except for Santiago
Jaurequi (11:162). He testified that Tony Colace told himto go out
and hire people to harvest the nelons during the 1979 season about
two weeks before they were to start work. He believed that about 90%
of the people he hired to work in the
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nel on harvest had seniority (I11:163-64). He found workers by Eeopl e
asking himfor work, by his asking people for work, and by workers
bringing their friends (11:187).

M. Hiereque testified that of the conplainants listed in
h 5 of Case No. 79-CE 147-EC (General (ounsel Exhibit 1-F),
the fol |l ow ng peopl e actual | y worked during the nel on harvest season:
(1) Quillerno Gonez worked under a different nane (11:170-71); (2)
Jose Luis Haro (11:172); (3) Luis Montero (I1:172) worked for one day
(11:189); (4) Manuel Wena (11:180). M. Hiereque al so stated that
Raoul Pacheco was offered work but did not accept because he was

wor ki ng el sewhere (11:178-79).

C FA LURE TO PROV CE BUS
TRANSPCRTATI ON FROM CALEXI GO CALI FGRN A

Par agr ﬂo
I

The essence of the charge of this unfair |abor prac-
tice, Case No. 79-CE148-EC is that the Conpany's unilateral decision
to discontinue bus service fromGCal exico wthout informng the Uhi on
was an attenpt to intimdate the workers out of their right to
organi ze self-collectively and a failure to bargain in good faith on a
;ralnflat ory subject of bargaining. The testinony can be summari zed as
ol | ows:

Joe olace, Jr.:. M. (olace testified that transportation
had been provi ded by the Conpany froma central pickup point in
Calexico for the last eight to nine years (1:15). The bus woul d
transport workers fromthe pickup point to the field and then
return to that point at the end of the day (1:15). The bus carried
approxi matel y 42 people, which is a standard capacity for a | abor bus
inthe Inperial Valley (I:14-15)

M. Qolace testified that he did not discuss with the
Uhi on the Gonpany' s deci sion not to provide bus transportation for
the lettuce workers fromGalexico (1:22). Instead, workers were
bussed froma location in H GCentro (1:24). No bus was sent to
Cal exi co since there had been no response fromthe workers who |ived
in Mexicali and because there had previously been viol ence down there
(11:203-04). The H GCentro site was pi cked because it had a fenced-
in yard which offered nore security than the pi ckup point in Cal exico
(11:205-06). He was not aware of any threats nade agai nst the bus,
nor was there any testinony that the bus suffered any danages
(1'1:227-28). Further, no one advised himnot to send the bus down to
Cal exi co because of any violence (I1:227).

Stipulated Testinony: The parties stipulated in a witten
agreenent dated January 22, 1980, as to the fol |l ow ng testi nony:

11
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"I'n 1979, respondent did not provide trans-
portation fromCalexico toits field nor did
respondent di scuss its decision not to provide
said transportation wth the UFWduring its con-
tract negotiations at any tine during 1979.

General Gounsel and Charging Party clai mthat
approxi matel y thirty-four forner thinning and
weedi ng seniority enpl oyees of Col ace Brothers Inc.,
aploea_red on Cctober 8, 1979, at the pickup point' in
CGal exico, CGalifornia used the previous two years by
the Conpany for the purpose of being provided
transportation to work at respondents |ettuce field.
That no bus arrived and after waiting a reasonabl e
period, they proceeded by carpool to the respondents
Ex ﬁ! g_s. 2Thos,e persons nanes are contai ned in Joi nt

lbit 2."

Refugi o Acosta:. M. Acosta testified that he was waiting
on Cctober 8,1979, at the Standard Gasoline station, 4th Street and
Imperial in Cal exi co, for the bus, as the Conpany had been ﬁar Ki ng
the bus there for years before (1:21). He test|f|ed that he was
wlling to go back to work if a bus had been present to provide him
transportation to the fields (11:27). He was one of the persons who
signed the Petition on Decenber 4, 1979 (Joint Exhibit 2). :
Acosta was al so on the picket line at the field during Decenber, and
during this tine he did not ask for work.

David Cajero: M. Cajero was one of the nanmes sel ected _
fromJoint Exhibit 2 pursuant to the stipulation to testify concerni ng
the failure to provide bus transportation. M. Ca ero has worked for
(ol ace for 7 to 8 years (11:128). He was also at the bus stop,
wai ting for the bus on Gctober 8 (I11:144) He was waiting to go to
work for Golace on that day (I1:152). After signi n? the Petition
EJoi nt Exhibit 2) on Gctober 8, he went out to the field and picketed

[1:150). He started picketing after the bus failed to show up on
Qctober 8 (11:152).

Jesus Ramirez: M. Ramrez was one of the wtnesses picked
by the Enpl oyer to testify fromJoint Exhibit 2. She has worked for
(ol ace in nelons and | ettuce continuously since 1972 until the strike
on January 26, 1979 (11:89). She signed Joint Exhibit 2 at the bus
pi ckup point on Gctober 8 (11:109-16). She went to the field and
pi cketed that day because no bus had arrived (11:124-25). She saw
?PPr%bngz)ely 30 workers working for the Gonpany there in the field

1
1
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ANALYS S GF THE | SSLES AND GONCLUS ONS

The two nain i ssues are as fol | ows:

_ (1) O d BEwloyer coomt Section 1153 (a), 1153(c), and 1153(e)
violations by failing to use the Union's seniority list in hiring workers
for the 1979 nel on season?

(2) DO dthe Enwployer coomt Section 1153 (a) and Section 1153
(e) violations in discontinuing bus service from Cal exi co?

| conclude that Empl oyer's unilateral actions here in failing
to use the Lhion's seniority list and in discontinui ng bus service from
Cal exi co wi thout even advising the Uhion prior to these actions constitute
violations of the above secti ons.

_ The appl i cabl e code sections of .the Act are gl) Section 1152 -
right to organi ze col l ectively; (2) Section 1153 (a) -unfair | abor
practice for enployer to interfere wth Section 1152 rights; (3) Section
1153 (c¢) - unfair labor practice for enployer to discrimnate in regard to
hiring or tenure or encourage or di scourage nenbership; (4) Section 1155. 2
- "Bnpl oyer has the obligation to neet . . . and confer in good faith wth
respect to wages, hours, and other terns and conditions of enpl oynent",
which relates to (5) Section 1153 (c¢) - unfair |abor practice for enpl oyer
to refuse to bargain in good faith.

Both the failure to recall nel on workers and the w thdrawal of
bus service are Section 1153(a) and Section 1153(e) violations. The
additional Section 1153 (c) violation is applicable only to the failure to
recal | nel on workers.

l. APPLI CABLE GOVERN NG LAW

It is undisputed that Enpl oyer failed even to advise the Uhion
that it was hiring enpl oyees for the nel on harvest and di sconti nui ng bus
service fromGlexico (1:15). The Enpl oyer had grown nel ons si hce 1956
(11:236-37). S mlarly, for the last 8 or 9 years, the Enpl oyer had
provi ded bus service fromQCal exi co. These unilateral changes in past
practices wthout first attenpting to bargain in good faith wth the Union
are unfair |abor practices.

In NLRB vs. Katz, (1962) 369 US 736, the US _
Suprene Gourt found the enpl oyer to be guilty of a per se violation of
Section 8 (a)(5) of the NLRA by instituting unilateral changes in natters
that are nmandatory subjects of bargaining wthout first consulting the
Lhion.Z In subsequent cases, the

2/ Section 1153(c) of the ALRA tracks Section 8(a)(5)of the NLRA



Lhited States Suprene Gourt anplified this doctrine. Thus, in |l N.RB
vs. Qeat Dane Trailers, (1967) 388 US 26, the Suprene Gourt held
that if the enployer's discrimnatory conduct is "inherently
destructive" of inportant enpl oyee rights, then no anti-union
notivation is needed, and an unfair |abor practice can be found
despite enpl oyer evidence of business justification.

Smlarly, in NNRBvs. Qeat Dane Trailers, (1967)
388 US 26, it was held that an enpl oyer nmay not discrimnatorily
refuse to reinstate or reenploy strikers nerely because of their union
menber ship or concerted activity. Further, in a subsequent deci sion,
Lai dl aw Corp., (1968) 171 NLRB No. 175, aff'd (7th Ar. 1969) 414 F. 2d
99, cert. denied (1970) 397 US 920, it was held that the right to a
job does not depend on its availability at the precise nonent of
application, and strikers retain their status as enpl oyees who are
entitled to reinstatenment absent substantial business justification
and regardl ess of the enployer's intent or notivation.

Further, oftentines the conduct itself will be so "in
herently destructive" to inportant union rights that anti-union
intent can be inferred. For exanple, in NLRB v. Erie Resistor
Gorp., (1963) 373 US 221, which predates the Geat Dane and
Fl eet wood deci si ons, enpl oyer was found gquilty of an unfair
| abor practice by extending a 20-year seniority credit to strike
repl acenents and strikers who left the strike and returned to work.

. FA LURE TO RECALL MELON WIRKERS

The above authorities are controlling here wth respect
to the Errr)l oyer's attenpt to undermne the Uhion's seniority list by
sel ectively and without notice to the Uhion hiring repl acenent
workers, many w thout seniority. Such conduct is "inherently
destructive" to Section 1152 rights enjoyed by agricul tural
enpl oyees, violating Sections 1153 (a), 1153(c), and 1153(e).

_ By ignoring the seniority list for nelon workers in
effect since 1976, Enployer's conduct here is tantanount to
granting a "super seniority", as was done in Eie Resistor, supra.

Moreover, on the record before me, it is not necessary
t o deci de whet her Enpl oyer's conduct here is a per se violation, as
di scussed in Katz, Feetwood, and Geat Dane. | find the enpl oyer's
conduct here to be w thout substantial business justification. An
exam nation of the Enpl oyer's professed reasons for failure to use the
seniority list, and authorities relied on by the Enpl oyer in support
thereof, nake this clear.
[ 1]



Enpl oyer contends that it had no duty to use the
seniority list, since (olace Bros, had no nel ons (I:32-33).
A though that is technically correct, one of Enployer's three
principals, Joe olace, Jr., did plant and harvest nelons. Not
only were the premses and facilities of (olace Bros, used for the
nel on harvest, but its forenen and nany of the workers were hired
in 1979. This selective hiring of enpl oyees during a strike by
Enpl oyer's foremen without notice to the Lhion and in contravention
of the seniority list is inherently destructive of the Uhion s
attenpt to bargain collectively as the representative of all
enpl oyees.

Additional |y, Enpl oyer contends that since the collective
bar gai ni ng agreenent expired in January of 1979, it had no
contractual obligation to use the seniority recall provisions. The
lawis clearly otherw se.

For exanple, in Arerican S nk Top & Cabi net ., (1979)
242 NLRB Nb, 53, 101 LRRM 1166, the enpl oyer was ordered to arbitrate
a grievance arising in July, 1978, pursuant to the grievance
provi sions of the contract, even though the contract had expired on
May 1, 1978. Smlarly, in Industrial Uhion of Marine & Shi pbuil di ng
Wrkers vs. NLRB, (3rd Ar. 1963) 320 F.2d 615, cert. denied (1964)
375 US 984, the Third Arcuit Gourt of Appeal s agreed with the NLRB
that seniority rights are nandatory subjects of bargai ning and found
the conpany guilty of an unfair |abor practice by di sconti nui ng
seniority rights upon the expiration of a collective bargaini ng
agreenent. 320 F.2d at 620.

Enpl oyer's authorities in support of tis position are
equal | y unpersuasive. n page 10 of its Brief, Enpl oyer quotes
| anguage fromBorg-Warner Controls, (1960) 128 NLRB 1035, 1044
concerning discrimnatory refusal to reinstate union workers after an
extensi ve | ayoff.

However, there the enpl oyer was found guilty of a
Section 8 (a) (5) violationin failing to recall union adherents
due to |l ack of any evidence that they were refused recall because of
reasons unrelated to union activity. 128 NLRB at 1045.

Smlarly, in our present case, the Enpl oyer has of -
fered no credible justification for not sending out recall cards or
using the seniority list for hiring nel on workers.

In fact, Enpl oyer admts that because of concerted
Lhion activity it did not use the seniority provisions but instead
told its forenen selectively to hire workers. Accordi nPI g Bor g-
Vérner only reinforces Enployer's liability for unfair [abor
9r?c5|ces.
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_ Vesti nghouse Hectric Gorp., (1965) 150 NLRB No. 136,
cited on Bage 12 of Enployer's brief is equally inapposite. There, no
unfair | abor practice was found where an enpl oyer had sub-contracted
out work to an independent third party since the 1940's. Qur
situation is distinguishable since there was no past practice of sub-
contracting out work during the nel on harvest, and since the workers
used were not independent but sel ectively chosen fromthe present
enpl oyees.

NRBvs. D H Farns, (6th dr. 1973) 481 F. 2d 830,
cited on page 13 of Enployer's brief, is al so distinguishabl e.
There it was held proper not to recall |aid-off enployees for
tenporary production positions during the summer nonths. However,
inthe agricultural fireld, the distinction between ter‘rﬁorary and
pernmanent is untenable due to the seasonal nature of the work.
Accordingly, Katz, Heetwod, and Geat Dane, supra,
woul d control in our situation.

1. WTHDRAWAL CF BUS SERV CE FROM CALEXI QO

_ The authorities previously discussed are al so applicabl e
wth respect to the Ewployer's unilateral decision to discontinue bus
service from Cal exi co w thout even notifying the Union. Prelimnarily,
it should be noted that the parties stipulated that approxi nately 34
former thinning and weedi ng seniority enpl oyees appeared at the pi ckup
point in Calexico on Cctober 8, 1979, used by the Enpl oyer the
previous two years for the purpose of being transported to work at
Enployer's lettuce field. Thus, it is undisputed that the enpl oyees
were wlling to work.

_ Enpl oyer contends that when the workers appeared at
the field to picket later in the day on Cctober 8, they were
given an opportunity to return to work at that tine (Enployer's
Brief, p. 6, n. 4. The record does not support that contention. No
di scussion of the Cctober 8th incident is found at the citation given
by Enpl oyer to Volune | of the transcript (I:21-22), while the
reference to Volune Il (I11:120) indicates that the picketing workers
were unabl e even to cross the field due to the presence of policenen.
Rat her, the record denonstrate that the Enpl oyer instead had sent its
bus to H GCentro and transported approxi mately 30 workers fromt hat
sitetowrk inits field (1:24; 11:124).

As discussed in Katz, Heetwod, and Geat Dane, supra,
the Enpl oyer's unilateral change in a practice that had existed
for the previous 8 to 9 years wthout even advising the Union is an
interference with the enpl oyees' right to organi ze collectively and a
refusal to bargain in good faith over a nandatory subject of
bar gai ni ng.
Il
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V. QONALUS ONSs G- LAW

I Based on the foregoing, | nake the follow ng concl usi ons of
aw

_ 1. olace Brothers, Inc., is a Galifornia, corpora-
tion engaged in agriculture and is an agricultural enployer wthin the
neani ng of Section 1140.4(c) of the Act.

2. Uhited FarmWrkers of Averica, AFL-AQ is a
| abor organi zation within the neani ng of Section 1140.4(f) of the
Act .

o 3. The Bl oyer engaged in unfair |abor practices
% thin the neaning of Sections 1153(a), 1153(c), and 1153(e) of the
t.

4. The unfair |abor practices affected agriculture
w thin the neani ng of Section 1140.4(a) of the Act.

REMEDY

Havi ng found that the Enwpl oyer has engaged in certain
unfair labor practices wthin the neaning of Sections 1153 (a).,
1153(c), and 1153(e) of the Act, | shall recommend that it be
ordered to cease and desist therefromand to take certain af-
firmative action designed to effectuate the policies of the Act.

_ In Case No. 79-CE 147-EC twel ve enpl oyees were naned

in Paragra h 5 of the Conplaint (General Counsel Exhibit 1-E) whom
Enpl oyer allegedly refused to recall to their jobs because of their
Uhion activities. However, Enployer offered evidence that five of the
enpl oyees ei ther worked duri n? the nel on season or were of fered work.
The five individual s are Quillermo Gomez, Jose Luis Haro, Luis

Mont ero, Manuel Wena, and Raoul Pachecho (I11:170-89). That evidence
y\aa_ u_ngonltroverted, and | find no violation as to these five

i ndi vi dual s.

_ Wth respect to the fol | ow ng seven renai ning indi - _
viduals, | find that the Enployer did refuse to recall themto their
jobs for the nel on harvest because of their Unhion activities:

1. Ref ugi on Acost a

2. Francisco Paz

3. Sant i ago Jaur egui

4, Luci ano Perea

5. O ecenci ono Castell on
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6. Arnul fo Mreno
7. Mer ced Ronero

Accordingly, upon the basis of the entire record and
of the Findings of Fact and Goncl usi ons of Law, and
pursuant to Section 1160.3 of the Act, | hereby issue the
fol | ow ng recommendat i on:

GROER
_ Respondent, its officers, agents, and
representatives
sh
all:
1. GCease and desist from

(a) Failing or refusing to hire or rehire any em
pl oyee or otherw se discrimnating agai nst any enpl oyee in re-
gard to hire, rehire, or tenure of enpl oynent or any other term
or condition of enpl oynent because of any enpl oyee's menbership
inor activities on behal f of Whited Farm Wrkers of Anerica,
AFL-A Q or any other |abor organization.

(b)) Inany other manner interfering wth,
restraining or coercing enpl oyees in the exercise of their
Section 1152 rights.

2. Take the followng affirmati ve actions whi ch are deened
necessary to effectuate the purposes of the Act:

(a) O fer Refugi o Acosta, Francisco Paz, Santiago
Jauregui, Luciano Perea, O ecenciono Castellon, Arnulfo Mreno,
and Merced Fonero i mmediate and full reinstatenent to their
former jobs, or a conparable position, wthout prejudice to
seniority or other rights and privil eges.

_ (b)  Make whol e Refugi o Acosta, Francisco Paz,
Santiago Jauregui, Luciano Perea, O ecenciono Castellon,
Arnul fo Mreno, and Merced Ronero for any | oss of earnings and
ot her economc |osses, plus interest thereon at a rate of 7
percent per annum they have suffered as a result of
Respondent' s refusal to rehire themin June, 1979.

(o) Preserve and upon request nake available to
the Board or its agents, for examnation and copyi ng, all
payrol | records and other records necessary to anal yze the
amount of back pay due under this O der.

(d) Sgnthe attached Notice to Enpl oyees and post
copies of it at conspicuous places on its property for a period
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of 60 days, the tines and pl aces of posting to be determned by the
Regional Drector. (opies of the Notice, after translation b?; t he
Regional Drector into appropriate |anguages, shall be furni shed by
Respondent in sufficient nunbers for the purposes described herein.
Respondent shal | exerci se due care to replace any Notice which has
been al tered, defaced, covered, or renoved.

_ (e) Hand out copi es of the attached Notice, in ap-
propriate | anguages, to all current enpl oyees.

() Mai | copies of the attached Notice in all ap-
propriate | anguages, wthin 31 days after the date of issuance of
this Oder, to all enpl oyees who were recalled to work for for the
1979 nel on harvest.

(g0 Arange for a representati ve of Respondent or a
Board agent to read the attached Notice in appropriate | anguages to
t he assenbl ed errrJI oyees of Respondent on Conpany tine. The reading
or readings shall be at such tines and pl aces as are specified by
the Regional Drector. Follow ng the reading, the Board agent shall
be given the opportunity, outside the presence of supervisors and
nanagenent, to answer any questions enpl oyees nay have concerni ng
the Notice or their rights under the Act. The Regional D rector
shall determne a reasonabl e rate of conpensation to be paid by
Respondent to all nonhourly wage enpl oyees to conpensate themftor
tine lost at this reading and the questi on-and-answer period.

(h) Notify the Regional Drector in witing, wthin 31
days after the date of issuance of this Oder, what steps have been
taken to conﬁl?/ wthit. Uon request of the Regional D rector,
Respondent shall notify himor her periodically thereafter in
VO\ri:Iti ng what further steps have been taken in conpliance wth this

er.

DATED March 12, 1980.

AR QLTURAL LABCR RELATI ONS BOARD

By

WLLIAM A RESNECK
Admnistrati ve Law O fi cer
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NOT CE TO BMPLOYEES

After a hearing at which each side had a° chance to
present its facts, the Agricultural Labor Relations Board has found
that we interfered wth the rights of our workers. The Board has
told us to send out and post this Notice.

X Vé will do what the Board has ordered and al so tell you
that :

_ The Agricultural Labor Relations Act is a |lawthat
gives all farmworkers these rights:

1. To organi ze thensel ves;

2. To form join, or hel p unions;

3. To bargain as a group and choose whomthey want to
speak for them

4, To act together wth other workers to try to get a
contract or to help or protect one another; and,

5.  To decide not to do any of these things.
Because this is true, we promse that:

VEE WLL NOTI do anything in the future that forces you
to do, or stops you fromdoing, any of the things |isted above.

Especi al | y:

~VE WLL NOT fail or refuse to hire or rehire any person,
or otherw se discrimnate aﬁal nst any enployee in regard to his or
her enpl oynent, because of his or her nenbership in or activities on
behal f of the UFWor any other |abor organization, or because of any
ot her concerted activity by enployees for their nmutual aid or
protecti on.

~ VE WLL pay Refugio Acosta, Francisco Paz, Santiago
Jaurequi, Luciano Perea, O ecenciono Castellon, Arnulfo Mreno, and

Merced Ronero any noney they nay have | ost because we did not rehire
themin 1979 for the nel on harvest season.

Dat ed: QOLACE BROTHERS, | NC

By

Represent ati ve Title

This is an official Notice of the Agricultural Labor Relations
Board, an agency of the Sate of Galifornia.

DO NOI' REMOVE CR MUTI LATE
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